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Information relating to Government and JPO

® The Intellectual Property Strategy Headquarters of the Japanese
government decided on Intellectual Property Strategic Program 2014,
including review of the employee invention system. The program
includes a revision of the current employee invention system, in which
inventions belong to the inventors, in the direction of employee
inventions belonging to corporations or being entrusted by an
agreement between the parties concerned.
(Intellectual Property Strategy Headquarters, July 4, 2014)
® The JPO will discontinue the existing Industrial Property Digital Library
(IPDL) service and launch a new patent information service "J-PlatPat"
on March 23, 2015. The new service will allow search of Chinese and
Korean documents, collective search of non-patent documents,
collective download of patent publications, etc., and search of
three-dimensional trademarks, sound trademarks, etc.
(JPO, September 1,2014)

Other Information (Precedents, etc.)

® |n a suit seeking to revoke a trial decision that the registration of term
extension of patent of a medicinal product cannot be accepted, the
Special Division (Grand Panel Division) of the Intellectual Property High
Court revoked the trial decision since it did not acknowledge the
satisfiability of requirements for rejection under Article 67-3(1)(i) of the
Patent Law. The Special Division indicated that the medicinal product
of this case has the same component but different usage and dosage
from the medicinal product by a prior disposition (extension
approved) and therefore the registration of term extension of the
medicinal product of this case should be approved.
(Heisei 25 (Gyo-Ke) No. 10195 to No. 10198)
® |n a suit seeking to revoke a trial decision that an appeal against the
examiner's decision of rejection of a trademark application for the
mark"3 = M ¥ D = (Tokyo Restoration Party)" is invalid, the
Intellectual Property High Court maintained the trial decision rejecting
the application as the mark is found to display a non-profit,
public-interest-concerning, and well-known group, and thus falls
under Article 4(1)(vi) of the Trademark Law.
(Heisei 26 (Gyo-Ke) No. 10092)
® |n the appeal court of a suit where it had been determined that the act
of reading books with a scanner and electronically filing them at the
request of a client was copyright infringement, the Intellectual
Property High Court dismissed the appeal since it did not accept the
argument that the appellants were not the actors of the act of
copying.
(Heisei 25 (Ne) No. 10089)

Business Information

® Six companies including Canon, Google and SAP established "License
on Transfer (LOT) Network" to address patent trolls. Participating
companies obtain licenses for free upon transfer of patents by other
participants to non-participants, to avoid patent attacks by patent trolls.
(Nihon Keizai Shimbun, July 10, 2014)
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Extant Documents of Great Value

There are seven volumes in total of the writings
regarding the patent and trademark systems by
Korekiyo Takahasi, who was the first Commissioner
of the Japan Patent Office and later served as
Finance Minister and Prime Minister of Japan.
Korekiyo, who died a tragic death by assassins'
bullets on February 26, 1936, played in his early life
a central role in the establishment of the patent
and trademark systems in Japan. The entire
collection of materials involved in the
establishment of these systems were donated by
his bereaved family and compiled in the form of a
collection of his writings, and are now open to the
general public in the Japan Patent Office.
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Japan's Satoyama

During round trips between Tokyo and Osaka by Shinkansen,
I always feel that the green mountain scenery in Japan is
beautiful. "Satoyama" is the term to describe forested rolling
hills and small mountains, interspersed with villages and often
dotted with paddy and terraced rice fields. The greenery of
Satoyama's mountainside woodlands are especially beautiful. It is
apt to be considered as a matter of course that a mountain is full
of greenery, but that is not correct. When I visited neighboring
South Korea and China, I was surprised to see that there are few
trees on the mountains. I felt it also when I visited Turkey and

Spain several years ago. First of all, I could not find a forest.

Mountains in Japan during the Edo Period

Many people may imagine that mountains in Japan were full
of green during the Edo period. Indeed, it was the opposite.
You will certainly be surprised if you hear that the mountains
had sparse greenery and were almost barren. Referring to a print
of "Fifty-Three Stages of the Tokaido" created by Hiroshige
Utagawa, you can find that there are only a few trees and merely
a small number of pines at some places on the mountains
illustrated in the print.

From the Warring States period to the middle Edo period,
Satoyama trees were cut down in an exhaustive manner and
utilized. Wood could be used as fuel and fertilizer. There was a
deep-rooted need for wood in construction, and a large amount

of wood was required in charcoal, iron, salt fields, and the like.

Culture of Restricting the Use of Trees

As expected, since the middle Edo period, it had been
proposed to restrict such excessive use of the mountain
woodlands. The place where people of a village utilize a
mountain forest is referred to as common land. Days to allow
people to enter the common land were restricted, and the first
day was set as the opening day of a mountain. Tools for cutting
wood and gathering grass were restricted, and an effort was made
to plant young trees. With such efforts, mountain woodlands
recovered considerably by the last stage of the Edo period.
However, mountains in Japan started to be devastated again
around the Meiji Restoration. During the Taisho period, the
mountains in Japan had the least greenery. While forestland
occupied 55% of the land area of Japan those days, only 30% of
the forest was actually covered with trees, and the remaining
70% were bare mountains. This was the result of cutting the
mountain woodlands with development of the economy and

consequent reduction in greenery.
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Recovery of Satoyama Woodlands

However, rich mountains and forests in Japan have recovered
gradually. The proportion of forested land started to rise, and
the lush greenery of the mountains returned. As a result of
nation-wide large-scale planting activity during the post-war
period, most of the mountains in Japan became man-made
forests. However, we can be proud of this because people
recognized the importance of planting and made an effort to
gradually increase greenery. The restriction of the use of trees
after the middle Edo period and the culture of planting trees
remained deep-rooted and recovered. However, was this the
only cause for the recovery of the Satoyama lush green mountain
woodlands in Japan during the post-war period?

Taking a macroscopic view of history, we can see that the
proportion of forested mountain land decreased when society
shifted from a hunting society to an agricultural society, and
further decreased when the society became an industrial society.
However, as industrialization further proceeded, energy and
construction materials became more dependent on oil and steel
rather than wood. As industrialization proceeded, people started
to refrain from cutting wood in the mountains, and the
importance of wood became increasingly more recognized.
Accordingly, the proportion of forested land has increased.
Consequently, the return of the lush greenery of the Satoyama

woodlands in Japan could be achieved.
Preserving Beautiful Satoyama Woodlands

However, some problems remain. It was good to plant trees.
However, in many cases, those trees are left without thinning,
and most of the trees remain unused. On the other hand, the
number of deer and the like increases, and trees are damaged.
Consequently, bamboo grass is now increasing rapidly. The
background of such problems is that there is no system for
utilizing the thinned wood, which is priced very low in the
market, and in the first place there is no personnel to perform the
thinning. Therefore, in recent years, volunteer groups for
preserving Satoyama woodlands have started up in various places
and play an active part in preservation. Although it is not an easy
matter, we would like to support such activities to hand over the

beautiful Satoyama woodlands in Japan to the next generation.
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Fundamentals of the business of protecting
intellectual property

Business activities for managing intellectual property ("IP")
include for protection (application, examination, appeal, etc.),
for practical use (contract, litigation, etc.), and for creation
(information, evaluation of invention, etc.). Among these, the
principal role of the patent attorney ("PA") is representation
for carrying out procedures of applications for protection, and
among others, drafting of specifications, accurately expressing
by words an invention, i.e. a creation of a technical thought.

About the importance of drafting a specification by a PA,
W. R. Maclaurin, author of the book "Invention and Innovation
in the Radio Industry", quotes the remarks of Dr. Vladimir
Zworykin, who invented the television, which read "I had
considerable difficulty in securing patent protection. | didn't
write English well and | was working at the beginning of a
new art. My experience in this regard has impressed me
tremendously with the importance of a good patent lawyer in
the process of invention."

While | have been long engaged in the business of
protecting IP in the electronic field, | again must deeply
contemplate as to how important it is to fulfill Dr. Zworykin's
expectation for a PA.

A patent attorney as an outside professional

The Japan Patent Office (JPO) conducted, as a 2012
investigation and research project, investigation concerning
the systems used implementing corporate IP strategy. A
fact of great interest was revealed in the report from this
project. In industrial circles, there is the need for PAs, and
their cooperation, not only in the area of protection-related
business, typically of representation of applications, but
also in creation-related and practical-use-related areas. In
answer to the inquiry "What outside entities were used in
developing new products/new service processes" sent to 350
companies, 144 companies replied. They said the most-used
outside entities are PA firms, followed by joint development

January 2015 _vol.7
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enterprises, law offices, consulting companies, etc. It was
revealed that PA firms have been positively used from the
planning stage of the concept through the respective stages
of the business project stage, product development stage and
market entry stage. While a PA is first mainly involved in the
business related to protection of IP, it should be noted that
recently industrial circles are rather seeking PAs' participation
in the development of new products/new services as an
outside professional, without limiting their role to only the
business of IP protection.

The meaning of recent amendments to the
Patent Attorney Law

The Patent Attorney Law (PAL) was amended in 2014.
This is for the introduction of a PA mission clause,to make
clear and definite the code of conduct, guidance and
supervision of PAs (Article 1 of PAL) and for the introduction
of a consultation business clause related to the protection
of inventions, etc.newly stipulating, as a PA business,
"consultation for protection" on inventions, circuit layouts,
information, etc. (Subparagraph 3 of Paragraph 3 of Article
4 of PAL) It can be said that the PAL amendment this time
appropriately answers the industrial circles' expectations,
made clear by the investigation of the JPO, for PAs as outside
professionals for the development of new goods and services.

Target of Fukami Patent Office

According to the investigation conducted by the JPO,
PAs and PA firms are requested, as outside consultants,
to have not only technical professional knowledge but in
addition, various related abilities, such as legal business
ability, language ability, problem finding ability, and ability
to act. In recognition of these requests, we, FPO, have so far
aimed to form a PA organization that can do the business
of managing any types of IP in all technical fields. We have
already achieved a team of 76 PAs (including 49 special IP
infringement litigators) , with a total number of 220 office
members (including 31 members having passed the First
Grade of the English Proficiency Test, and 13 members having
passed the First Grade of the IP Translation Test) . With this
capable and well-trained organization, | am confident we will
be able to handle the further diversification of our clients'
needs in the future.

(1) Maclaurin,W.R. (1949) "Invention and Innovation in the Radio Industry” (LLIEEE -
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1. Introduction

Mobile phones pervasively used are based on the third
generation of mobile telecommunications technology
standard. There are 500 to 1000 essential patents, which
cannot be avoided in producing a product with regard to
this standard. In order to set a technical standard, a technical
standard setting forum is formed and companies belonging
to the forum are requested to report if they have an essential
patent as to the standard, and are requested to declare their
intention to grant a license to other companies. The following
reports a case regarding a dispute in connection with such
a declaration and an actual agreement negotiation. This is a
landmark case defining a new trend toward restriction of a
patent right due to an abuse of right.

2. Royalty Stacking and Holdup

Technologies for electronic communications or technologies
for precision instruments and vehicles are being improved
cumulatively, which leads to a massive number of patented
inventions. Such technologies are referred to as "Cumulative
Technologies". In the case of laser printers, one company
has more than 10,000 patent rights. On the other hand, in
the case of communications and digital devices, devices are
usually connected to each other, and a technical standard is
generally set to secure the connection and mutual technical
association among them. Some patents are essential to, and
are closely related to, this technical standard.

When a massive number of inventions are patented and
there are essential patent rights as to the technical standard,
problems specific to such patents arise. If a license agreement
is made for each one of the large number of patent rights,
the total royalty fee will be prohibitive. This is called a "royalty
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stacking problem". Meanwhile, if a holder of an essential
patent right as to the technical standard rejects granting of a
license to a party having requested it, it becomes a hold-up
party.

In order to solve such problems, various measures have
been employed. A package license or patent pool is an
example thereof. It is widely known that RCA of the United
States employed the package license with regard to the
patent rights of radio and television. RCA licensed all of its
patent rights of radio or television in a package with a royalty
of about 5%. RCA also made a package license agreement in
relation to monochrome televisions and color televisions. It
can be said that almost all the electromechanical companies
in Japan had a package license agreement with RCA in
connection with radio and television.

When many companies have patent rights regarding a
specific technology, the patent rights can be pooled for a
package license agreement. This is a patent pool, and is a
particularly effective system for pooling essential patents
relating to a technical standard. As with many cases such as
DVD and JPEG standards, regarding the third generation of
mobile telecommunications technology standard, companies
having essential patents gather to form a patent pool for the
purpose of licensing thereof .

However, this does not mean that all the companies having
patent rights regarding the technical standard participate in
the patent pool. For wide utilization of a technical standard,
the relevant patent rights need to be licensed under fair and
reasonable conditions. Companies participating in setting a
technical standard are requested to declare to grant licenses
of their patents in advance.

3. Third Generation of Mobile
Telecommunications Technology Standard

In 1998, standard organizations in the world such as the
European Telecommunications Standards Institute (ETSI)
gathered to form 3GPP, a standard organization for the third
generation of mobile telecommunications, which provides
not only voice services but also data and multimedia
services, in order to spread the third generation of mobile
telecommunications and discuss the technical standard
thereof.

ETSI set an intellectual property rights policy, which it
requested its members to follow, such that when a patent
right regarding mobile telecommunications is in relation to
the technical standard, the patent right holder should not
prevent the spread of the standard by claiming an exclusive
right and demanding an unreasonable royalty or license
condition against a company intending to use the patent
right of the standard.

In the policy, the members are required to always provide
ETSI with reports about essential patents in connection
with the standard during the development of the technical
specification, and when ETSI is informed of such a report, the
Director General requests the holder of the patent right to
declare to grant an irrevocable license of the patent under
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fair, reasonable and non-discriminatory conditions (FRAND
conditions) .

4. Apple v. Samsung

In the case reported herein (Heisei 23 (wa) 38969; a
confirmation case for absence of a debt ; Tokyo District Court),
the plaintiff, Apple, claimed that the production, importation,
etc., of Apple's products do not infringe upon the patent of the
defendant, Samsung, "Method and apparatus for transmitting/
receiving packet data using pre-defined length indicator in
a mobile communication system", and requested the Court
to confirm that the defendant does not have a right to claim
compensation for damage against the plaintiff. It can be said
that this is a part of a series of intellectual property lawsuits
between Apple and Samsung, which started in April, 2011 .

The point in dispute includes a wide range of matters, such
as whether certain inventions fall within the technical scope
of the patented invention, contributory infringement, patent
right invalidity, exhaustion of right, consistency between the
FRAND declaration and the agreement, and an abuse of right.
Since the consistency between the FRAND declaration and
the agreement, and abuse of right in relation to them, are
most noteworthy among these matters and are related to
the court decision for the present case, the following mainly
discusses these matters.

The court decision was made in favor of Apple, the plaintiff,
ruling that in view of various facts in the process of the
license negotiation for the patent right of the present case,
it was an abuse of right and is not acceptable that Samsung,
the defendant, should be able to exercise the right to claim
compensation for damage against Apple based on the patent
right of the present case without fulfilling the duty of offering
a license under fair and equitable principles.

5. Process of the Case

In December, 1998, Samsung declared to ETSI its intention
to license its essential patents regarding the UMTS standard
for the third generation of mobile telecommunications
under FRAND conditions in accordance with the intellectual
property rights policy of ETSI. Samsung filed a patent
application in connection with the present case in May, 2005,
and was granted a patent right in 2010. In August, 2007,
Samsung reported to ETSI that the patent of the present
case is a patent essential to the UMTS standard for the third
generation of mobile telecommunications, and declared to
grant an irrevocable license thereof in accordance with the
intellectual property rights policy. After this process, in April,
2011, Samsung claimed that Apple infringed upon the patent
of the present case and requested a temporary injunction
against Apple with regard to the production, assignment,
importation, etc., of the infringing products.

In the same month, Apple requested Samsung to grant
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a license for the patent of the present case and to disclose
the conditions for the license. Samsung requested a
nondisclosure agreement and replied, after the nondisclosure
agreement was made, that Samsung would grant the license
at a considerably high royalty fee rate. In September, 2011,
Apple filed the present lawsuit against Samsung, as the
conditions offered by Samsung were significantly different
from the FRAND conditions under which Samsung had
declared to ETSI to license a patent essential to the UMTS
standard.

In the lawsuit, there was no argument between both the
parties as to the following facts: Apple worked the patent
of Samsung; and the patent right is a patent essential to
the UMTS standard for the third generation of mobile
telecommunications, and Samsung had declared to license its
patents essential to the UMTS standard under fair, reasonable
and non-discriminatory conditions (FRAND) as declared to ETSI.

The issues were: whether or not Samsung was eligible to
request a temporary injunction against Apple regarding the
patent right for which Samsung had declared to grant a license
under FRAND conditions; whether or not the royalty fee rate
presented to Apple was excessively high or satisfied FRAND
conditions; and under what legal provisions can the actions
of Samsung can be regulated if the royalty fee rate does not
satisfy FRAND conditions. Samsung allegedly demanded a
royalty of several % for the present patent right. Apple asserted
that because there are 1,889 essential patents as to the UMTS
standard and Samsung holds 5.5% of them, i.e,, 103 patents - it
is therefore reasonable that the royalty fee rate demanded by
Samsung should be at most 5.5% of 5%, i.e., 0.275%.

6. Decision by the Tokyo District Court

The court decision (February 28, 2013) was made with
regard to the abuse of right at the time of agreement. It was
ruled that the defendant in the present case, Samsung, has
a duty to negotiate sincerely with the plaintiff to reach a
license agreement under FRAND conditions in connection
with the utilization of the UMTS standard.

Moreover, the following decision was made with regard to
the breach of the duty to reach an agreement under fair and
equitable principles:

It is acknowledged that despite repeated requests from
Apple, the defendant did not provide any information
necessary for Apple to determine whether or not the
license fee rate presented by the defendant or proposed by
Apple in the present case satisfies FRAND conditions (such
as information about a license agreement of an essential
patent between the defendant and other companies) and
did not provide any specific counterproposal for the license
conditions presented by Apple, so that it is reasonable to
rule that the defendant failed to fulfill the duty of sincere
negotiation under fair and equitable principles by providing
Apple with the information important to reach a license
agreement for the patent, which had been declared as being
essential to the UMTS standard, in the present case under
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FRAND conditions.

In the end, the court decision was made against the
defendant because, in view of various facts in the process of
the license negotiation for the patent right of the present
case between Apple and the defendant, it is an abuse of right
and is therefore not acceptable that the defendant exercises
the right to claim compensation for damage against the
plaintiff based on the patent right of the present case in
connection with products 2 and 4 without fulfilling the duty
to negotiate under fair and equitable principles.

7.Decision by the Intellectual Property High
Court

The present case was appealed and was examined by the
Grand Panel in the Intellectual Property High Court, which
unprecedentedly solicited opinions from interested parties
as to "whether or not there is some restriction on exercising a
right to demand injunction and a right to claim compensation
for damage based on a patent, which is essential to a standard
set by a standard organization and for which the "FRAND
declaration" has been made". As a result of the examination
by the Grand Panel in consideration of the solicited opinions,
the court decision was made on May 16, 2014. The Intellectual
Property High Court ruled as follows:

If a holder of a patent declared to be essential is permitted
to claim compensation for damage exceeding an appropriate
license fee under FRAND conditions, excessive protection is
given to the holder of the patent declared to be essential,
thereby suppressing broad use of the technology according
to the patented invention and accordingly impeding the
object of the Patent Law, "development of industry" (Article
1). On the other hand, when compensation for damage
within the range of an appropriate license fee under FRAND
conditions is claimed based on the patent declared to be
essential, it is unreasonable to restrict the compensation
because such a restriction discourages parties from making
inventions and impedes facilitation of standardization of
technologies, thereby impeding the object of the Patent
Law, "development of industry" (Article 1) as well.

Regarding the appropriate license fee under FRAND
conditions, the contributions to the UMTS standard were
considered with respect to the sales of the products of the
present case, the upper limit of the whole of the cumulated
royalties was assumed to be 5%, 529 patent rights were
determined to be essential to the UMTS standard, and
the license fee rate for the patent of the present case was
determined by multiplying the cumulated royalty rate, 5%, by
1/529. The fee rate thus determined was multiplied by the
sales of the products of the plaintiff, Apple, thereby ruling that
the fee was 9,955,854 yen.

The court decision confirmed that Samsung does not have
a right to claim compensation for damage against Apple in
connection with production, assignment, etc,, of the products
of Apple on the ground of infringement of the patent right
of Patent No. 4642898, and confirmed that Samsung has a
right to claim compensation for damage against Apple on the
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ground of patent infringement so as not to exceed the sum of
9,955,854 yen and the fee found by calculating an annual rate
of 5% from September 28, 2013 to the completion of payment.

8. Review

In setting a technical standard, holders of patent rights
usually make a FRAND declaration. However, it is unknown
to what extent the FRAND declaration can substantially
restrict the contents of agreements to be made. Regarding a
reasonable condition for licensing, it is unknown what royalty
fee rate is reasonable.

In the court decision by the Tokyo District Court, while
no decision was made with regard to the reasonableness
and validity of the royalty fee rate itself, it was ruled that the
defendant, Samsung, had abused its right by failing to fulfill
the duty to negotiate an agreement under fair and equitable
principles. In the FRAND declaration, the content of a license
should be not only reasonable but also non-discriminatory.
Samsung cannot prove that the conditions are non-
discriminatory without disclosing, to the plaintiff, the license
conditions for other companies. Indeed, since the conditions
should be fair, Samsung has to present the grounds, inclusive
of the conditions for other companies, for such a high fee
rate of several % for one patent right. Based on these points,
the court ruled that it was an abuse of right and it can be said
that the court decision itself is reasonable. However, what
is important in actual business is how high a fee rate can be
claimed when a FRAND declaration is made, and therefore it
can be said that only making the court decision based on the
reasonableness in the manner of the negotiation for the license
agreement was not satisfactory for the interested parties.

On the other hand, in the court decision by the Intellectual
Property High Court, the license fee rate under FRAND
conditions was clarified, and it was ruled that the holder of the
patent right has a right to claim a compensation for damage
as long as it is within a range of the appropriate fee rate, and
the holder of the patent right does not have a right to claim
compensation for damage when exceeding the appropriate
fee rate. This will be a large index for, and will have an
influence over, the utilization of patent rights in connection
with technical standards in the field of communications and
digital devices.
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1. Introduction

In May 2013, the Act to Partially Amend the Patent Act and
Other Legislation was promulgated. This revision includes
revival of the post-grant opposition system, which will be
explained in this article. Other revisions include the expansion
of remedial procedures contributing to improvement in
users' convenience, the development of rules for collectively
filing design applications in multiple countries based on the
Geneva Act of the Hague Agreement in the Design Law, and
expansion of protected items such as colors and sound and
of entities which register community trademarks. A revision
of the Patent Attorney Act for clarifying the patent attorneys'
mission has also been included.

The post-grant opposition system was subsumed by the
invalidation trial system as a result of the previous 2003
revision, to promote the one-time resolution of disputes.
Since the opposition system was abolished in 2003, however,
dramatic acceleration in examination procedures and
increasing development of the global activities of Japanese
corporations have revealed problems concerning low quality
patents. Now, in spite of criticism from the point of view
of legal stability, the opposition system has been revived,
approximately 10 years following its abolition. The revival of
the opposition system will be examined and explained below.

2. Background of Revision

(1) Potential Existence of Defective Patent Rights

The number of oppositions filed had exceeded 3,000 a
year until the conventional post-grant opposition system
was subsumed by the invalidation trial system as a result
of the 2003 revision. In 2003, at least 2,000 patent rights
a year were revoked or maintained after correction under
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the opposition system. The number of trials for invalidation
filed, however, has not substantially increased since the 2003
revision. Therefore, the potential existence of defective patent
rights corresponding in number to the above, without the
opportunity to be reviewed, has been pointed out.

(2) Acceleration of Examination and Globalization

Examination procedures have dramatically sped up
in recent years, due to slower growth in the number of
domestic applications filed, and the various measures taken
to accelerate examination procedures. With this increase in
speed, examination capacity has become sufficient and an
environment for reviving the post-grant opposition system
has been set toward the rectification of defective patent
rights.

With the furtherance of the obtainment and utilization of
global rights, there has been an increase in the use of the
patent prosecution highway (PPH) program utilizing results
from the examination of patents obtained in Japan. Under
the PPH program, the existence of defects in Japanese patent
rights serving as the basis for global rights should be avoided
as much as possible, and such demands have increased with
the prevalence of the PPH program.

Under such circumstances, in order to positively develop
the obtainment and utilization of rights in foreign countries
based on Japanese patent rights, it has increasingly become
important to promptly secure strong and stable patent rights
in Japan.

3. Overview of the System

(1) Positioning of the System

The opposition system is positioned mainly as a system for
the review of granted patents through re-examination, and
aims to correct defective patent rights and promptly secure
strong and stable rights.

On the other hand, the invalidation trial system is positioned
mainly as a system for contesting the validity of a patent
between parties which have a dispute over the patent right.

(2) Procedure for Filing Opposition

"Any person" may file an opposition, based on the intended
purpose of the system to widely provide opportunities for the
review of patents by third parties, interest by the party filing
the opposition is not required.

The period during which an opposition may be filed is
limited to within six months from the publication of the
Gazette containing the patent, in consideration of the prompt
stabilization of rights and to lower the burden imposed on
patentees.

The grounds for opposition are limited to public interest
grounds such as lack of novelty, lack of inventive step,
introduction of new matter, or inappropriate description.
Grounds relating to the private attribution of rights, such as
in the case of misappropriated applications or failure to meet
the requirements for joint applications, and hindsight-based
grounds, do not constitute grounds for opposition.

In the written opposition, the name of the opponent should
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be specified.

An amendment to the written opposition is limited to an
amendment to grounds or evidence, and is available only
until the earlier timing of i) a lapse of the period during which
the opposition may be filed, or ii)issuance of the Notice of
Grounds for Revocation.

The fee is 16,500 yen per opposition case plus 2,400 yen per
one claim .

(3) Opposition Examination Method

A board of three or five trial examiners will conduct the
opposition examination. To fulfill the desire for promptness,
the opposition examination is conducted using only
documentary evidence.

When an opposition is filed, the board initially conducts
an ex officio proceeding to review the contents of the
opposition. In the event the board finds grounds for
revocation as a result of the opposition examination, the
patentee will be notified of that fact, and at this stage, the
patentee will be given an opportunity for the submission of
remarks and the filing of a request for correction.

When a request for correction is filed, the opponent is
given an opportunity for the submission of remarks. In the
previous opposition system, absence of an opportunity for
the opponent to present opinions during the examination
resulted in complaints, and requests for involvement of the
opponent in the examination procedure was taken into
account. In consideration of users who desire minimum
involvement in the procedure, however, the submission of
remarks is not necessary unless the opponent so desires.

(4) Decision and Appeal

The patentee or the intervenor may institute an action
against a decision for revocation before the Tokyo High Court
(the Intellectual Property High Court). Not the opponent,
but the Commissioner of the Patent Office will be the
defendant (Japan Patent Act, Article 179). On the other
hand, an opponent cannot appeal against the decision for
maintenance of a patent. Prohibition of double jeopardy
is not applicable, and an opponent who is dissatisfied with
the decision for maintenance of a patent can still file an
application for a trial for invalidation if desired.

4. Involvement in Procedures by Parties

The number of cases of trials for invalidation did not increase
following the 2003 revision abolishing the previous opposition
system. This may be because the trial for invalidation has
been positioned as means for settling a dispute between
parties over a patent right using an adversarial system, and
the procedural burden imposed on the parties and burden in
the oral proceedings have been great.

The opposition system, in which granted patents are
reviewed based on a third party's knowledge, is designed
as a system which is easy for users to utilize, with minimal
procedural burden being imposed on the opponent.
Therefore, instead of adoption of the adversarial system,
heavy in procedural burden, in the opposition system, the
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rulings are written and a primary ex officio examination by
the trial examiners is conducted. The patentee is involved by
filing a response at the time when the notice of grounds for
revocation is issued (submission of the remarks and request
for correction).

On the other hand, as mentioned earlier, in the previous
opposition system which existed until the 2003 revision, there
were complaints about the system in which the opponent
could not be involved in the procedure. In the revived
opposition system, the opponent is given an opportunity for
submission of remarks when the patentee requests correction
in response to the notice of grounds for revocation.

As mentioned above,the opponent will not be given
an opportunity for the submission of remarks unless the
opponent so desires. Though in the previous opposition
system the examination was, in principle, using only
documentary evidence, in reality oral proceedings were
sometimes conducted ex officio or in response to the
opposition. In the revived opposition system, however, all
cases are examined using only documentary evidence, and in
this regard, attention is being paid to suppress adversariness.

5. Trends in Other Countries

(1) Systems in Which Third Parties Are Involved in
Determination of Patent Validity

Documents subject to prior art search during examination
have increased year by year, and utilization of third-party
knowledge has been demanded for supplementing the
examination. As systems for utilizing third-party knowledge
in determining validity of patents, various systems have been
adopted in countries and regions. For example, as a system
entitling anyone to contest the validity of patent rights, the
invalidation trial system and the invalidation litigation system
for seeking invalidity before the court are available. There
is also a system in which the defendant can claim invalidity
of a patent as a defense in an infringement suit. The pre-
grant opposition system and the post grant review system
are the systems available for requesting review before and
after the grant of patents. As systems for third parties to
state information or opinions before the Patent Office, the
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pre-grant information statement system and the post grant
information statement system are also available.

The table on the previous page shows the various systems
above in specific countries and regions.

(2) Trends in the United States and Germany

In the United States, the lowering of "patent quality" has
given rise to problems, and discussions and attempts to
maintain and improve patent quality have been made. One
of such trends is the use of stricter examination standards for
the determination of unobviousness, in view of the Decision
delivered by the Supreme Court in the KSR case. In the Leahy-
Smith America Invents Act (AIA) in September 2011, a post
grant review (PGR) program comparable to the opposition
system was created as one of the revisions.

In Germany, where there has been an opposition system,
in the patent act revision that came into force last year, as
expansion of the opposition system, the period during which
an opposition may be filed was extended from 3 months to 9
months.

Thus, in the United States and Germany as well, there is a
trend to make use of and reinforce the opposition system as
a post-grant review system for patents, and the recent system
revision in Japan also keeps with such trends.

6. Some Practical Notes

(1) Opponent Side

(i) Opportunity for Submission of Remarks

An opportunity for submitting remarks is granted to the
opponent only when the patentee requests correction against
the notice of grounds for revocation, and is not granted
when the patentee's response involves only arguments in the
remarks.

(i) Change of Gist of Grounds for Opposition

When the grounds for revocation are notified, change of
the gist of grounds for opposition (addition of grounds for
opposition or evidence (prior art documents)) will not be
permitted . In a trial for invalidation, change of the gist of
grounds for trial is permitted when correction is requested,
however, in the opposition, change of gist of the grounds for
opposition will not be permitted even when a correction is
requested in response to the notice of grounds for revocation.
The opponent will have to assert new grounds for opposition
or evidence in the remarks.

(iii) Withdrawal of Opposition

An opposition cannot be withdrawn after the notice of
grounds for revocation is issued. Withdrawal of a request
for trial for invalidation can be withdrawn if the patentee
approves, although withdrawal is in principle not allowed
after submission of the reply. An opposition, however, cannot
be withdrawn even though the patentee approves.

(iv) Appeal

The opponent cannot file an appeal against the decision to
maintain the patent, and if the opponent desires to further
contest, the opponent will have to file an application for a
trial for invalidation. When the patentee files an application
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for a trial with the Intellectual Property High Court against the
decision for revocation, the Commissioner of the Patent Office
will be the defendant, and in this case as well, the opponent
will not be a party of the suit.

(2) Patentee Side

(i) Opportunity for Request for Correction

No procedure is provided corresponding to advance notice
for an appeal decision, as in a trial for invalidation or an
opportunity for a request for correction in response thereto.
An opportunity for a request for correction is given only when
a response to a notice of grounds for revocation is filed, as in
the previous opposition system. On the other hand, under
the previous opposition system, a trial for correction could be
requested unless the opposition was already pending before
the Patent Office, that is, after the decision was made. Under
the new system, however, a trial for correction cannot be filed
until the decision is finalized. This is in contrast to the previous
opposition system, however the effect of the opportunity for
correction during the examination of the opposition is the
same as during the previous opposition system, which is strict
for the patentee. A patentee should note the fact that the
response to the notice of grounds for revocation is the only
opportunity for the patentee to make any correction after the
opposition has been filed.

7. Conclusion

The present revision has created a situation whereby the
invalidation trial system and the opposition system again co-
exist. A trial for invalidation, however, can be used when an
actual dispute occurs, whereas the opposition system can be
used as a simple system when a future dispute is desired to
be avoided.

The opposition system cannot be expected to have an
effect unless a certain number of oppositions are filed in view
of the object of the system to widely seek review of granted
patents. In the 2003 revision in which the conventional
opposition system was subsumed by the trial for invalidation,
an invalidity defense could also be made in an infringement
suit (the Patent Act, Article 104-3) and validity of a patent
could be determined not only by the Patent Office but also
in the infringement suit. In the present day, when the Patent
Act, Article 104-3 has been legislated, there is a concern about
whether or not the number of oppositions filed will grow as
expected. Effective functioning of the present opposition
system, the review of defective patent rights, and the effective
use of strong patent rights are highly expected.
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1. Introduction

Filing an application for trademark registration and
obtaining registration of a newly adopted trademark is
considered to be a requisite action for ensuring the continued
use of the trademark. Searching on one's own or asking an
attorney to search whether the newly adopted trademark will
infringe another person's trademark right or not before filing
an application for trademark registration is also considered to
be a responsible action as a business operator.

However, what would you think if there was a possibility
that another person could successfully file a trademark
right infringement lawsuit and a claim for damages even
though the trademark was judged as registerable (i.e., no
similar trademarks) in the preliminary trademark search and
the trademark registration was actually obtained and the
trademark was being used?

The holder of a trademark right should have an exclusive
right to use the registered trademark (Art. 25 of the Trademark
Act). However, a situation may occur in which even the holder
of a trademark right cannot use the registered trademark.

In the case introduced herein, the aforementioned possibility
became a reality. Although the defendant registered and
was using the trademark "/\—273—2)L k2" (Japanese
Katakana Characters pronounced as 'HERBYOGURTON'.
Hereinafter referred to as 'HERBYOGURTON'), the defendant
was subject to a claim for damages on the grounds that
the trademark "HERBYOGURTON" infringed the plaintiff's
registered trademark "YOGURTON" (Heisei 23 (Wa) No. 21532).

The defendant appealed against the District Court's
decision and the case is now on trial. It is not clear yet how
District Court's decision will be judged in the appeal. This
case is, however, thought-provoking for people in charge of
trademarks, and thus, | would like to provide an outline of the
case.
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2. Process of the Case

(1) Trademark Registrations of Both Plaintiff and Defendant

The Asagiri YOGURTON Marketing Cooperative which is the
plaintiff (hereinafter, the "Plaintiff") has registration of the mark
"3—72Jb b >" (Japanese Katakana Characters pronounced
as 'YOGURTON'. Hereinafter, 'YOGURTON") designating
the goods "Meat for human consumption, etc." in Class 29
(registered on October 31, 2003 under Reg. No. 4722030). The
Plaintiff is using the mark "YOGURTON" on meat products of
pigs raised by using special feedstuff processed into yogurt
form.

On the other hand, the defendant A (hereinafter,
the "Defendant")is an individual running the pig-
breeding business, and filed a trademark application for
"HERBYOGURTON" (standard characters) designating the
goods "Meat for human consumption, etc." on March 14,
2005 and obtained registration on January 13, 2006 (Reg.
No. 4920741). During the examination, the Plaintiff's Reg.
No. 4722030 was cited, and the Examiner applied Art. 4(1)
(xi) (citation objection) to only a part of the goods ("Frozen
vegetables, Processed vegetables") other than "Meat for
human consumption, etc.". Therefore, the Defendant deleted
the competing goods, and consequently, the trademark was
registered. It seems that the Examiner considered that the
term "HERB" of "HERBYOGURTON" is less distinctive in relation
to "Frozen vegetables, Processed vegetables", and that
"HERBYOGURTON" is similar to "YOGURTON" only in relation to
these goods.

(2) Opposition to Registration of Defendant

On April 6, 2006, the Plaintiff filed an opposition to the mark
"HERBYOGURTON" of the Defendant (Opposition No. 2006-
90139). However, both trademarks were judged as dissimilar
marks that would not cause confusion in terms of sound,
appearance and meaning, and the decision to maintain the
registration was made.

(3) Request for Invalidation Trial of Registration of Defendant

The Plaintiff further filed a request for invalidation trial of
the mark "HERBYOGURTON" (Trial No. 2009-890126). At this
trial for invalidation, a decision completely contradicting the
opposition decision was made, determining that as to the
goods competing with the cited "YOGURTON", the registration
was judged to be invalid. On appeal to the IP High Court
requesting cancellation of the trial decision of the JPO (Heisei
22 (Gyo Ke) No. 10215), the trial decision was maintained and
the invalidation became final and binding (the trademark right
was invalidated on March 31, 2011).

(4) Trademark Infringement Lawsuit against the Defendant

The Plaintiff then sued the Defendant in Tokyo District Court
for infringement of the trademark right (Heisei 23 (Wa) No.
21532).

At the time of this trial, the Defendant's registered trademark
"HERBYOGURTON" was already invalid and this point was
not disputed. At the trial, the main issue was whether the
Defendant had probable cause to overturn a presumption
of negligence. It was disputed as to whether the following
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points corresponded to the probable cause to overturn a
presumption of negligence: (i) the Japan Patent Office (JPO)
judged both trademarks as being dissimilar and maintained
the registration during the opposition to registration; (i) many
registrations of "HERB+a" and "a" were found coexisting
during the attorney's search before filing the application, etc.

As to (i), the Court pointed out that the opposition system
is intended for the JPO per se to judge whether the decision
of registration is appropriate or not, and if there is a defect, to
correct the defect. Therefore, unlike the invalidation action,
the opposition is not intended to settle a dispute between the
parties concerned about the right and wrong of the decision
of registration made by the JPO. In addition, in consideration
of the fact that it is impossible to file a complaint against the
decision to maintain the registration (Art. 43-3(5)) and the
fact that it is possible to file an invalidation trial for the same
reason as the reason for filing an opposition to registration
(Art. 46), the Court judged that just because the decision to
maintain in the opposition is trusted, it does not necessarily
mean that such a decision amounts to probable cause to
overturn the presumption of negligence.

As to (i), the Court judged that even if other coexisting
registrations were found, this cannot directly lead to
the conclusion that both trademarks are dissimilar, and
it is understood that examination based on the market
circumstances, etc,, was necessary in the attorney's search,
and the Defendant's search was not sufficient in this case.

The Court's finding did not accept the Defendant's
argument of probable cause to overturn the Plaintiff's claim
of negligence for infringement, and admitted the claim for
damages by the Plaintiff. At the trial, the claim for damages
caused to the Plaintiff from January 27, 2008 to January 31,
2011 was admitted. The trademark "HERBYOGURTON" of
the Defendant was registered on January 13, 2006 and had
effectively existed until the invalidation date of March 31,
2011. Infringement of the trademark right was also applied
to the period during which the Defendant was using the
trademark under the belief that the registration was effective.

(5) Others

The Defendant also had registration for "/\—273—%
)b &>/ HerbYogurTon,/ #HHEARDE" (corresponds
to "HERBYOGURTON/HerbYogurTon/Mr. Ida's Pigs and
Device" (Reg. No. 5074465). Although an opposition to this
registration was not filed, the Plaintiff filed a request for an
invalidation trial and the invalidation of related goods became
final and binding.

3. Discussion

(1) Difference in Judgment between Opposition and
Invalidation Trial

First, this case has a problem with the JPO having made
completely opposite decisions in the opposition procedure
and the invalidation trial. One reason why the parties
concerned were confused may be that the trademark was
invalidated after having passed the examination of the
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application and the trial examination in the opposition.

In the opposition, the JPO pointed out that
"HERBYOGURTON" is integrally expressed in a well-
organized manner in terms of appearance and it can also
be pronounced smoothly and successively, such that only
the sound of "HERBYOGURTON" is produced from the
trademark "HERBYOGURTON". Then, comparing the sounds
"HERBYOGURTON" and "YOGURTON", the JPO judged both
trademarks as dissimilar in terms of sound, appearance and
meaning. As to the term "HERB", the JPO pointed out that
even if this term means a generic name for herbs such as
medical herbs and flavors, it is difficult to say that this term
can be directly understood in this configuration as specifically
showing the particular goods, the quality of the goods and
the like. Therefore, the JPO determined that it is natural to
recognize that the overall configuration of "HERBYOGURTON"
shows an integrated and indivisible created word.

On the other hand, in the invalidation trial, the JPO pointed
out that the number of characters forming "HERBYOGURTON"
is rather large and the sound thereof is redundant. Therefore,
the JPO admitted that in consideration of the fact that
the term "HERB" is generally widely known, "HERB" has no
or extremely weak distinctiveness, and thus, the portion
of "YOGURTON" should be considered to be the portion
having distinctiveness, and the sound of "YOGURTON" is
produced from this portion of "YOGURTON" recognized as
a dominant portion. Consequently, in the invalidation trial,
both trademarks were judged as similar in terms of sound. As
to the term "HERB", the JPO admitted that the term "HERB" in
the subject trademark is recognized as a portion having no or
extremely weak distinctiveness, because herbs are used as raw
materials for food in the food industry and herbs are also used
as feedstuff for livestock, and meat of livestock raised by using
herbs as feedstuff is good in quality and gains popularity.

As described above, as to the inseparability of
"HERBYOGURTON" and the distinctiveness of the term
"HERB", completely opposite judgments were made in the
opposition examination and in the invalidation trial. Although
the difference in purpose between the opposition and
invalidation action is understood, as pointed out in the trial,
both are deliberated in the same way by a collegial body
of the Board of Appeals of the JPO and a person cannot
help being skeptical of the completely opposite judgments
made as described above. Particularly, the inseparability of
"HERBYOGURTON" and the distinctiveness of the term "HERB"
are disputed in this case, and such judgments do not rely only
on the assertion and proof by both parties concerned. The
facts found by fact finding and examination of evidence by
the authority of the collegial body of trial examiners may also
be taken into consideration. It seems difficult to justify the
completely opposite trial decisions made in this case, even
if the invalidation trial has the adversarial structure and the
trial examiners can deliberate the assertion and proof by both
parties concerned. Many trademark attorneys may doubt the
judgment in the opposition that only the successive sound
of "HERBYOGURTON" is produced from "HERBYOGURTON".
We are keenly aware that the scope of similarity of trademark
is becoming narrower every year. However, even in light of
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such recent examination and trial practice, the judgment in
the opposition seems to be a little extreme. It is our strong
desire that a unified judgment be made in order to ensure
predictability and stability concerning the judgment of
similarity of trademarks throughout examination, opposition
and trial.

(2) As to Negligence of the Defendant

Art. 103 of the Patent Act (Presumption of negligence) is
applied mutatis mutandis to Art. 39 of the Trademark Act
and an infringer committing the infringement of another
person's trademark right is presumed to have been negligent
about this action of infringement. The contents of trademark
registration are made public only by the trademark bulletin
and the trademark register, and a person who will use a
trademark as a business in the future has an obligation to
search whether this trademark infringes another person's
trademark right or not. Therefore, the infringer who
committed the infringing act is presumed to have been at
least negligent, thereby shifting the burden of proving lack of
negligence to the defendant/infringer's side.

In this case, the Defendant asserted (i) that the decision
to maintain was made in the opposition, and (ii) that the
defendant asked an attorney for a trademark search and
obtained a positive evaluation before filing the application for
trademark registration. He asserted that there was therefore,
a probable cause to overturn the presumption of negligence.
However, these assertions were not accepted.

As to (i), the difference in purpose between the opposition
and the invalidation action, etc., pointed out by the Court are
reasonable. However, we can emotionally understand the
Defendant'ss assertion that if negligence is admitted on the
trademark right-holder's side although the trademark was
examined, registered and later judged as being dissimilar
in the opposition, the examination by the JPO is totally
unreliable. Confidence in the legal and economic stability of
trademark registration itself collapses, and it is harsh for the
Defendant to be burdened with negligence liability to that
extent.

As to (ii), although we do not know the precise contents
of the attorney's trademark search, the fact that many
registrations of "HERB+a " and "a" are present in a co-existing
manner is often referred to when we, the attorneys, search
the registrability of the trademark, even though a conclusion
cannot be drawn only from this fact. Since judgment of
similarity of trademark is highly specialized, the Defendant
avoided judging the similarity of trademark on his own, asked
an attorney as a professional to search it and trusted the result
of the search. Therefore, it may be said that probable cause
to overturn a presumption of negligence could be found with
regard to at least the use until the trial decision of invalidation
was made.

4, Based on This Decision

(1) As to Search Conducted by an Attorney
In this case, the presence of the plaintiff's registration
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"YOGURTON" could have been found in the trademark
search conducted by the attorney. From the verdict, it is
unclear whether the Defendant was aware of the use of the
trademark "YOGURTON" by the Plaintiff or not. However, in
consideration of the fact that the Defendant is running a pig-
breeding business, it is hardly surprising if the Defendant
was aware of the presence of "YOGURTON". Possibly, the
Defendant may have trusted the search conducted by the
attorney and trusted that both trademarks were dissimilar,
although aware of "YOGURTON".

It would appear that the attorney took the recent trend
of trademark examination and trial into consideration and
concluded that "HERBYOGURTON" was registrable. The
attorney's search can be regarded as having been correct,
in that the trademark was registered and the decision to
maintain was made in the opposition as well.

In the trial, however, it was pointed out that search
and study need to be conducted based on the market
circumstances and the like related to the use of the subject
trademark. Namely, the registrability and availability need to
be evaluated in view of the publicity of the trademark and
confusion in the actual market. In a trademark search, it is
normally required to draw a conclusion within a short time
and at relatively low cost before filing. Therefore, in reality, for
attorneys it is very difficult to conduct a search based on the
market circumstances as described above.

However, in the case of conducting a search of a trademark
into which another person's registered trademark is entirely
incorporated, like this case, it will become necessary in the
future to search and consider the market circumstances
as much as possible, estimate potential confusion in the
market and draw a conclusion that minimizes risk as much as
possible.

(2) As to Adoption of Trademark

Based on this case, we may conclude that even if the
attorney produces a search result that the trademark is
registrable and even if the application is registered, adoption
of a mark into which the mark actually used by another person
is entirely incorporated, should be strictly avoided. Even if
another person's mark is generally used to such an extent
that it has lost its apparent distinctiveness, it seems to be
dangerous to easily draw a conclusion that the term has lost
distinctiveness or that the mark may be judged as a dissimilar
by combining it with another term, especially when the mark
is a created word. A positive result from an attorney's search
or the decision to maintain made in an opposition cannot
be the basis of continued use of the trademark. Even if such
a trademark can be registered, enormous time and cost
are spent to deal with the subsequent invalidation trial and
infringement lawsuit as in this case. Therefore, when aware of
the presence of a prior mark, a mark that is clearly distant from
the prior mark should be selected and used.
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"lIku-Men" Father and
Collaborative Child Rearing

Shintaro Tateyama

Translator

word "iku-men" has been widely used in Japan since

2010. The general meaning of "iku-men" is "a man
who actively takes care of his child and enjoys child rearing."
This word was created by the government's "lku-Men Project”
for the purpose of promoting more fathers to join child care,
and was chosen for one of the top-ten keywords in Japan's
Keywords-of-the-Year contest for 2010. Now, such "iku-men"
are usually praised and recognized as good fathers or good
husbands.

However, the word "iku-men" sometimes gives a sense of
inequality to a mother. While a father who takes good care of a
child is praised and entitled as "iku-men," a mother who usually
gives time and makes effort much more than a father does, is
not praised like iku-men, but such actions are considered as
natural things done by a mother. Such inequality gives stress
to a mother who is enjoying but much tired of daily child
rearing.

I believe that such inequality originally comes not only from
such inequality in treatment but also from a basic difference in
roles. A mother usually spends much more time with her child
than a father, thus she becomes the "main subject" of child
rearing. On the other hand, a father who spends less time with
his child due to his job and the like becomes a "supporter" of
child rearing. Since a mother has more of the burden of child
rearing than a father does due to such difference in time spent
with a child, a mother is more susceptible to mental illness due
to stress. In some cases, such stress causes a so-called "post-
birth crisis" which worsens the marital relationship after the
birth of a child.

Through my experience of child rearing for my son who was
born on January 31, 2014, | learned that a father should make
more effort to fill such a gap in the burden of child care. In
other words, a father should try to be another "main subject" of
child rearing to achieve "collaborative child rearing" with a
mother rather than remaining in the relationship of a main
subject and a supporter. In my case, | always try to actively (1)
take more time with my child, (2) have more communication
with my wife to share information related to almost everything
about the child, and (3) do household tasks as much as
possible. These are only a part of my daily child rearing, and |
always discuss with my wife ways to suit the growth of my child.

Through the child rearing in the last several months, | learned
that the word or title "iku-men" is given by a mother to a father
only when the mother recognizes the father as "iku-men"
rather than naming yourself or other people.
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The Multinational
Society on Board

Yurika Okada

Secretary

1] abin crew, arm doors for departure and cross check."

C After this public announcement in the aircraft, you are
a member of the multinational society on board. Welcome to a
great journey at an altitude of 30,000 feet !

I'used to work for a Middle Eastern airline as a cabin crew. My
colleagues were from all over the world (over 100 nationalities),
and so were our customers. Through my everyday duties on
board, | learned much about cultural differences from my
colleagues as well as our customers.

What | encountered first was body languages in different
cultures. | was most interested in Indian gestures. When
customers embark or disembark, we say, "Welcome on board!"
or "Have a wonderful day!" to them. Normally, customers smile
and say something such as "Thanks." However, most Indian
customers say nothing and nod their heads side-to-side with
huge smiles. Indian crews taught me that their head wobble
means "Yes", "Okay", "l see" or "Good" responding to a variety of
situations. Indian non-verbal communication was also observed
during meal services. When we ask meal choices to Indian
customers, after the first person takes an option, the other Indian
customers tilt their heads with their eyes closed without a word.
This gesture means "Let me have the same one" in this context.

Before serving our customers, we prepare our own galley
carts just as prescribed in our service manual. Due to the
limited space in the cart, we cannot bring a good deal of
service items into the cabin. When customers request what is
not in my cart, I need to go back to the galley to get it, keeping
my customers waiting. To avoid this situation, with full respect
for their preferences, | came to alter items in my cart depending
on different tastes of the customers. Since Arabic customers
tend to put extra sugar and creamer in their tea, | put a pack of
sugar and creamer instead of soda water when | found many
Arabic customers. On flights with many Chinese customers, |
put hot water in a pot instead of coffee. Most British customers
are fond of gin and tonic, so | placed extra cans of tonic water.
For European customers, | prepared artificial sweetener which
we normally did not prepare in advance. Of course these
predictions were not necessarily applicable to all customers
with the same nationality; however, these trend analyses were
very much useful to work efficiently on board.

My experience with the airline tells me that we need to have
sufficient knowledge of our customers to provide tailored
services and that we need to respect each other’s characters
and national backgrounds in a multinational society even
outside the aircraft.
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% Effective Business Letter Writing

Gerald Thomas B.A. LL.B.-
Director of Foreign Affairs - Fukami Patent Office
Barrister & Solicitor (1993 - British Columbia, Canada)

Business letter writing is a skill that is developed by learning the theory of professional style and having frequent
practice. In this issue | will talk about expressing an apology in a business letter.

Letters of Apology

In this issue | would like to discuss the subject of writing letters of apology. Unfortunately, it is a simple fact that when
doing business we all make mistakes at some time or another, and in those cases an apology may be needed. An apology
however, is a complicated social interaction, and is communicated by different cultures in different ways. Whether an
apology is effective will largely depend on the demonstration of sincerity of the writer and on who is receiving it.

In most Western cultures a full apology should include at least three, or possibly four, points:
i) explanation of the situation;

i) apology with expression of sincere regret;

iii) description of measures to prevent reoccurrence in the future; and

iv) an offer to compensate for damage/inconvenience(optional).

For this reason, a formal letter of apology may look like this:

Dear Mr. Smith:

I am writing this letter to express our sincere apology for the delay in responding to your inquiry. While we normally
respond to all correspondence within 2-3 days, as | was attending a conference in London, and my regular secretary
became ill and was out of the office, your correspondence was not forwarded to me and | did not read it until |
returned to my office the following week.

We greatly apologize for this delay and any inconvenience caused to you. Due to this incident, we have had an
internal meeting to discuss procedures to prevent such a situation from happening in the future.

Again, please accept my apologies. Thank you for your consideration and understanding.

Sincerely,

Care in providing a proper apology can make the difference between keeping a client or having them leave due to
dissatisfaction. Use the points above and you will have the best chance at maintaining the relationship when something
goes wrong.

Professional Background ]

Gerald Thomas has worked in both Canadian and Japanese law offices, and has had a relationship with Fukami Patent Office for over
twelve years. In 2010 he assumed the position of Director of Foreign Affairs. In this position he supervises and ensures the quality of
English communications between Fukami Patent Office and its many foreign clients and associates.

Gerald has worked with both the national and various local government organizations. In 2003-2004 Gerald was commissioned to
work with the Japan Patent Office to provide complete translations of the Japan Patent Act and the Japan Trademark Act.
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